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PRESS RELEASE

EEOC Seeks Public Input on Draft Proposed Enforcement Guidance on
Retaliation and Related Issues

WASHINGTON- The U.S. Eaua Employment Opportunity Ccmmssion EEOC) announced today that it has voted to seek pubhc
input on proposed enforcement guidance addressing retaliation and related issues under federal employment discrimination
laws. The Commission’s enforcement guidance documents inform the public about the Commission’s interpretation of the law and
promote voluntary compliance,

All of the laws EEOC enforces make it illegal to fire, demote, harass, or otherwise “retaliate” against applicants or employees
because they complained to their employer about discrimination on the job, filed a charge of discrimination with EEOC. participated
in an employment discrimination proceeding (such as an investigation or lawsuit), or engaged in any other “proted activity” under
employment discrimination laws.

The Commission’s last guidance update on the subject of retaliation was issued in 1998. SInce that time the Supreme Court and
lower courts have issued numerous significant rulings regarding retaliation under employment discrimination laws.

“Retaliation is a persistent and widespread problem In the nation’s workplaces,” said EEOC Chair Jenny R. Yang. “Ensuring that
employees are free to come forward to report violations of our employment discrimination laws is the cornerstone for effective
enforcement. If employees face retaliation for filing a charge. it undermines the protections of our federal civil rights laws. The
Commission’s request for public input on this proposed enforcement guidance will promote transparency. It will also strengthen
EEOC’s ability to ielp employers prevent retaliat1on and to help employees understand their rights.”

The percentage of retaliation charges has roughly doubled since 1998. making retaiiahon the most frequently alleged type of
v:ola:ior raised wth EEOC. Nearly 43 percent of ali private secor charges filed in fiscal year 2014 induded retal:ation daims. In the
federal sector, retaliation has been the most freqbent.’y aIeged basis since 2008, and retaliation violations comprised 53 percent of
all violations found in the federal sector in flscal year 2015.

The draft guidance ;s available for review at”;: . :t’:.,’:.. Lct2:.L ,.j’:’ .::.,t:ç.,

The 30-day input period ends on February 24. 2016. P!ease provide input in narrative form: do not submit redlined versions of the
document. The public is invited to submit its input using ,.: ::. in letter, email, or memoranda format. Alternatively.
hard copies may be mailed to Public Input. EEOC, Executive Officer. 131 M Street, N.E.. Washington. D.C. 20507.

The input provided will be posted publicly on www.regulations.gov and may show email addresses. Please do not include other
personal information that you would not want made public, e.g.. home address, telephone number. etc.

After eviewing the public Input received, the Commission will consider appropriate revisions to the draft guidance before finalizing
it. A final guidance on retaliation and related issues would replace the existing Comoliance ManuaL:;ri Retaliation that was issued in
1998.

Last summer, the Commission gathered public input on retaliation issues and best practices from a wide range of witnesses at a
June 17. 2015 meeting on :n the Workplace: Causes 2 ‘edies, and Strateaies to Pvaition°

EEOC enforces federal laws prohibIting employment discrimination. Further information about EEOC is available on its web site
atv.’ieuoc.a.

https:llwww 1 .eeoc.gov//eeoc/newsrnorn/release/I -21-I 6a.cfhi ?renderforprint 1 6:6/2016
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Fact Sheet: Bathroom Access Rights for Transgender Employees Under Title VII of
the Civil Rights Act of 1964

• Jianscencer’ refes to ceoc:e wncse norcer dencty and or exoression 5 different from tue sex assgned to them at birtu (C C

tue sex .sted or an criu rat birth cet!icate The term transgender wurran :ypieahy is used to refer to someone who was
assigned the mate sex at hitch but who identifies as a female Likewise, the term transgender man typically is used to refer to
someone who was assigned the femae sex at birth but who identifies as mate. A person does not need to undergo any medical
procedure to be considered a :ransgender man or a transeender woman.

• In addition to other federal laws. the U.S. Equai Employment Opportunity Commission (EEOC) enforces Title VII of the Civil
Rights Act of 1964. which prohibits employment discrimination based on race, color, national or:gin, religion, and sex (including
pregnancy, gender identity. and sexual orientation). Title VII appiies to alt federal, state, and local government agencies in their
capacity as employers, and to all private empioyers with 15 or more employees.

• In Macy a. Dept of Justice, EEOC Appeal No. 0120120821. 2012 WL 1435995 (Apr. 12, 2012). the EEOC ruled that
dscrimination based on transpender status is sex discrimination in violation of Title VII. and in Liisardi a. Dept of the Army.
EEOC Appeal No. 0120133395 2015 WL 1607756 tMar. 27 2015), the EEOC held that:

7 oenving an employee equai access to a common restroom corresponding to the employees gender identity is sex
discrimination;

1’ an empoyer cannot condrton this right on the employee undergoing or providing proof of surgery or any other medical
piocedure and
an employer cannot avc,c tre reqciremen.t to or’ovide equal access to a commcn restroom by restrict’ng a transgender
employee to a single-user restroom instead ::hough tne employer can make a s]ngie-user restroom available to all
employees who mignt choose to use it).

• Contrary state law is not a defense under Title VII. 42 U.S.C § 2000e-7.
• li GO. cx rd. Grimm a. Gloucester Cty. Sch. Bd., -- F.3d — 2016 WL 1567467 (4th Cir. 2016). the United States Court of

Appeals for the Fourth Circuit reached a similar conclusion by deferring to the Department of Education’s position that the
proh:bition against sex discrimination under Titie ix requires educational institutions to give :ransgender students restroom and
ocker access consistent with tner gender identity.

• Gender-based stereotypes perceptions. or comtort level must not interfere with the ability of any employee to work free from
cscrinc:na:ior1. i.nciucing larassment. As the Commission observed in Lusardr “tSJupervisory or co-worker confuson or anxety
cannot justify discriminatory terms and conditions of employment. Title VII prohibits discrimination based on sex whether
motivated by hostility, by a desire to protect people of a certain gender. by gender stereotypes. or by the desire to accommodate
other people’s prejudices or disccnifon.”

• Like aJ non-discrimination provisions, these protections address conduct in the workplace, not nersonal beliefs. Thus, these
protections do not require any employee to change beliefs. (tatner, they seek to ensure appropriate workplace treatment so that
all employees may perform their ;obs free from discrimination.

• urther information from other federal government agencies includes: A Guide to Restroom Access for Transgender Workers,
issued by the U.S. Department of Labor’s Occupational Safety and Health Administration (OSHA).

- — r ano Go’dan i. Regarding the Employmneict of T,ansgender’ idi iduals in flu
4craWorkptace - - 1

issued by the U.S. Office of Personnel Managem.en.t.
• you ue’ieve you have heen rJscrrm;nated against, you may take actnn to protect your rights uncer Title VII by frling a complaint:

Private sector and stateRocat government emptoyees ‘nay frie a charge of discrimirat:c,n by contacting the EEOC at 1-

40”Cor,c -

Federalgoernmentemployees cc-... .—““ u—c ---‘r E-.,. -c-r- 7 a

https :/-ws t.v I .ec.oe,rtov / hathrinaccess transgendercht’?render1Trprint= 1 616/20 1 6
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EEOC Issues New Resource Document Addressing issues Related to Leave and
Disability

WASi LNGTON - The u.S. Equal Employment Opportunity Commrssion EEOC today issuec a new resource document that
addresses the rights of employees with oisabihties who seek leave as a reasonable accommodation under the Americans with
DlsaoTtesAct of 1090 CADAh Thedocumentisentitied :-P,:..:rr-1..’,i.;’.:u “‘

Drsabi:ty charges flied wrh the EEOC reached a new high in fiscal year 2015. increasing over 6 percent from the previous year.
The ADA roqires employers to provide reasonable accommodations that ailow oeoole wrth disabhitres to perfcrm the essential
functions of their iobs unless it would Pose an undue hardship for tne employer

One troubing trenc the EEOC has idenllfec [n ADA charges .s the prevalence of employer policies that deny or unlawfully restrict
the use of leave as a roasonao,e accommodation. These policies often serve as systemic barriers to the employment of workers
with drsabilrhes. They may cause many wor:ers to cc terminated who otheRvise coulo have returned to work after obtaining needed
leave without uncue hardship to the employer EEOC regulations already provide that reasonable accommodations may include
leave. potentiaiy including unpaid leave that exceeds a company’s normal leave allowances.

This resource is intended to help educate employers and employees about workplace leave under the ADA to prevent
discrrninatory denials of leave from occurring. It responds to common questions employers and employees have raised about leave
requests that concern an employees disability. The document creates no new agency policy, but it is one in a series of EEOC
Resource Documents that explains how existing EEOC policies and guidance apply to specific situations. It consolidates existing
guidance on ADA and leave into one place, addressing issues that arise frequently regarding leave as a reasonable
accommodation: including the interactive process. maximum leave policies: “100 percent healed” policies, and reassignment. It also
provides numerous examples that illustrate existing legal requirements and obligations for both employees and employers.

“Providing employees with a period of leave for medical treatment or recovery can be a critical reasonable accommodation for
people with disabilities,” said EEOC Chair Jenny Yang. “This resource document explains to employers and employees in a clear
and practical way how to approach requests for leave as a reasonable accommodation so that employees can manage their health
and employers can meet their business needs.”

Employer-Provided Leave and the Americans wIth Disabilities Act also addresses undue hardship issues. including the amount
and/or length of leave required, the frequency of leave, the predictability of intermittent leave, and the impact on the employer’s
operations and its ability to serve customers and clients n a timely manner.

“i’m pleased that the Commission has created a user.friendiy resource document regarding this often complicated area of law.” said
Commiss:ore’ Cl—ar Feirthlum

I
- er’. 3.., e :ces’ du’ cs Ccrssr.,rer1ocacDceo Leaerssies”enpese”

some of toe ocrest situations for employers an.o encoyces to dear v1rh i.n our womkoiaces mrsu1ocumen provides needed one
storuuoaooe 02 nov :rmr’ EEOC aoc:ro.acr’,es cia of ro common ‘ssues we see’

EEOC e”’c’cs ‘ue’a’ a’.’;s pron.b coo c’v02ort :3 5C’ ciuEnr: Ouhoer nfo”na’ion about EEOC s aar.able on os website at

https://x.vwv] .eeoc.govt’eeoemewsroonnireleasei3—9— 1 ftc lin?renderlbrprintrl 6/6/2016
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EEOC Issues Final Rules on Employer Weliness Programs

Rules Address Incentives; Protect Confidentiality

WASHINGTON, DC--The US. Equal Employment Opportunity Commission (EEOC) today issued final rules that describe how Title
I of the Americans with Disabilities Act (ADA) and Title II of the Genetic Information Nondiscrimination Act (GINA) apply to weilness
proorarns offered by employers that request health information from employees and their spouses. The two rules provide guidance
to both employers and employees about how workplace weliness programs can comply with the ADA and GINA consistent with
provisons governing wellness programs in the Health Insurance Porlabiiity and Accountability Act. as amended by the Affordable
Care Act Affordanle Care Act)

The rules permit weitness programs to operate consistent with their stated purpose of improving employee health, while including
protections for emp’oyees against discrimination. The rues are available in the Federal Register at

a d
-

-
EEOC a so pubhsheo

question-and-answe roocuments on both rules :ocav. avaii,abte at .
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Many employers offer workplace weilness programs intended to encourage healthier lifestyles or prevent disease. These programs
sometimes use medical questionnaires or health risk assessments and biometric screenings to determine an employee’s health risk
factors, such as body weight and cholesterol, blood glucose. and blood pressure levels. Some of these programs offer financial and
other incentives for employees to participate or to achieve certain health outcomes.

The ADA and GINA generally prohibit employers from obtaining and using information about employees’ own health conditions or
acout the health conditions of their family members including spouses. Both laws, however, allow employers to ask health-related
questions and conduct medcal examinations, such as biometric screenings to determine risk factors if the employer is providing
hea:th or genet,c services as part of a voluntary veilness prooram Last year. EEOC issued proposcd rules that addressed whether
offering an incentive for employees or their famty members to prou de heath information as part of a vde!iness orogram would
render th.e program invoiuntary.

The f.n.a!. ADA’ rite provides that wel)..ness programs that are part of a group health elan and that ask questions about employees’
neater, or n.ci.ude mnedcai examinations may offer ,rrcenhves of up to 30 percent of the total cost of self-only coverage. The final

ht:tps: .. \“WW I eeoc £.i V.’ecou ‘ncW5roon’iireleaseis- I 6—i 6,efin.?rendertbrprint 1.
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GINA roe orov’ees that Ire valde of the maxrmjm i0000hee attrhutape to a spouse’s participat;on may not exceed 30 percent of
toe rota cost ot se1-cn:v coveane the same ncentve ahc:wec for the eirrp.r;yee No incertives are allowed n exchange for the
c,rrent or ras: nea:n status ‘rrrcrrnaton of emr’cvues cnedren or [n exunange for soecifec oenetc information sucn as famiiy
mecca h.stcry c the es::s of aenet;c tests of or’ emr:oyee an en:plovee S spouse, and an employee’s chqdren

be ‘;oai rums wncn wi no into effect ri 2017 app.y to an workpiace weiness picorams, incuding these in wnch employees or
mcii fanny members may rarhcipate witnoul also enronino in a particular heath plan.

The EEOC received conments c° both rules from a bread a’ray of stakenoiders and considered them carefuhy in developing this
fnal ruler said EEOC Char Jenny R. Yang. “The Commission worked to harmonize HiPANs goal of allowing ncentives to
encourage particpation n weliness programs with ADA and GINA provisions that require that participation in certain types of
weilness programs is voiuntary. These rules maKe clear that the ADA and GINA provide important safeguards to employees to
protect against disoriminatron.”

PDesin

Both rules also seek to ensure that wellness programs actually promote good health and are not just used to collector sell sensitive
medicai information about employees and fam::ly members or to impermssibly shift health insurance costs to them. The ADA and
GINA rules require wellness programs to be reasonably designed to promote health and prevent disease.

Protecting Confidentiality

The two rules a;so make clear that the ADA and GINA provid:e important protections for safeguarding health information. The ADnA
and GiNA rules state th.at nformation from weliness programs may be disclosed to employers only in aggregate terms.

The AGA rule requires that employers give participating employees a notice that tells them what information will be collected as part
of the weflness program with whom twill be shared and for what purpose. the limits on disclosure and the way information will be
kept confidential. GiNA includes statutory notice and consent provisions for neaith and genetic services provided to employees and
:he:r family members.

Both rules prohibo employers from requiring employees or their family members to agree to the sale, exchange. transfer, or other

disclosure of their health information to participate in a wellness program or to receive an incentive.

The interpretive guidance published along with the final ADA rule and the preamble to the GINA final rule identify some best
practices for ensuring confidentiality, such as adopting and communicating clear policies, training employees who handle
confidential information, encrypting health information, and providing prompt notification of employees and their family members if

breaches occur.

EEOC enforces federal laws prohibiting employment discrimination. Further information about the EEOC is available on its web site

at ov’. ‘.J eeoc.qciv.
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About EEOC’s Digital Charge System

Eacc veaL cure luau 150 000 ncivi.duais contact LEOC vim rnquries about discrimination ann EEOC 000ives about 90:000
charges per year nrakng its cnarge system tne agency s mos: common interaction with the puo:ic To mp;ove customer serv;ce.
ease tue adminEstralve buroen cn staff, and reduce tue use of caper submissions ano ties, the EEOC 5 deveioning onljne
appications for use by the public. The first application for the private sector charge system is Phase of a Diatal Charge System.
which was pi.o:ed beginning in May 2015 in eleven EEOC offices tChartotte. Greensboro: Greenvtte. Norfolk Raleigh: Ricnmono
and San Erancisco. fohowed by Denver. Phoenix. De:roi are lndianapolis.

As of January 1 2016 alt of EEOC’s 53 offices have mplemertec Phase l of the Dinital Charge System

Key Benefits to the Pubic and to EEOC of a Digital Charge System
• increases espcnsveness to cur customers by allowing them to upload and download documents, to communicate online with,

EEOC and to provioe more detailed info ava:lable thru online resources and links to eeoc.gov.
• Streamlines toe enforcement system with dates triggering messages. reminders and action steps:
• Saves resources, including staff time, paper and money using digitai documents and communications rather than copying,

mailing phone calls:
• Prov;des improved management of workflow, and increased accountability and coordination;
• Protects integrity, security, and storage of documents in online system.

Phase I of the Digital Charge System
The first phase of this system allows employers against whom a charge of employment discrimination has been filed to interact
online with the EEOC thru a Respondent Portal, The application notifies the respondent by email that a charge has been filed, and
through a secure online portal (EEOC Respondent Portal) allows the respondent to:

• View and download the charge:
• Revew an invitation to mediate and respond to it:
• Suhmi a Position Statement and attachments to EEOC.
• Submit a esnonse to a Request for Information to EEOC: and
• Previde/ver;fy respondent contact information, incuding the desgnation of a legal representative.

Phase H in 2016
In 2016. EEOC plans to expand the DigtaI Charge System to add a secure portal for individuals who file a charge of employment
cscmvn:naUon, and to enhance tne ccmmunicatcos ann documents transmitted through; Ire system for coth charg:ng partes and
restronoents

httpf’://wwwl .eeoc.govIlemploverslact—digita]phttsei elin?rendei’ftn’printI 6/6/21 i 6


